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HIGHLIGHTS IN THIS ISSUE

In a habeas case, the Fourth Circuit reversed a
defendant’s murder conviction based on a Brady violation
by the prosecutor. See Monroe v. Angelone, page 16. In
another habeas decision, the Fourth Circuit ruled that the
lower court had erred in finding the petitioner’'s challenge
to his death sentence was procedurally barred. See Brown
v. Lee, page 16.

The Fourth Circuit also reversed a child pornography
conviction based on an erroneous jury instruction. See
United States v. Ellyson, at page 10.

NOTES FROM THE
DEFENDER

CJA Panel Training

Many thanks to all who participated in
the recent CJA Panel Training in
Baltimore. Based upon the reviews, the
training was a success. We focused on
mental health issues, including how to
identify and investigate such issues and
present them in an effective way at trials
and sentencings. Special thanks to felony
and capital case panel member Barry
Boss and Larry Nathans for their
assistance in making this program a

success. Also, many thanks to the
mental health experts, Dafferlin J.
Barnard-Dupree, M.D., Michael Talbot
Reid, Ph.D., and H. Anthony Semone,
Ph.D, who presented an extraordinary
session -- both learned and accessible --
about how best to use mental health
experts to tell our clients’ mental health
stories.

For those of you who missed it, we
have available a packet of materials,
including a number of outlines that the
presenters used. In addition, for the first
time the proceedings were videotaped.
We can make the videotape available to
those who may be interested.

John Adams Award & Donna Shearer

We again presented the John Adams
Award as part of the Baltimore Attorney
Panel Training. For the first time, we
presented the Award to a law firm --
Kramon & Graham -- for their firm’s body
of work on behalf of indigent clients and
for their outstanding commitment to our
Criminal Justice Act panel.  Andy
Graham, Jim Ulwick and Max Lauten,
have all taken a number of very
challenging cases over the years. Most
recently, Andy and Max agreed to be the



guardian for Lee Malvo, while he faced
charges in the United States District Court
of Maryland as a juvenile.

In addition to The John Adams Award,
former panel member and now United
States District Court Judge Richard
Bennett presented Donna Shearer with a
gift on behalf of the Court to thank her for
her commitment to the CJA Panel and the
District of Maryland’'s indigent defense
program. Judge Bennett presented Donna
with a first edition of Gideon’s Trumpet,
Anthony Lewis’ account of the Supreme
Court’s decision granting indigent
defendants the right to counsel. It was a
nice opportunity for the Court and all the
CJA panel attorneys to thank Donna for all
that she does to make this District’s panel
program the finest in the nation.

ECF Update

ECF (Electronic Case Filing) in criminal
cases IS now targeted to begin in
November, 2003. All CJA felony panel
attorneys are encouraged toregisterin the
ECF system now. To register for ECF, go
to the district court's web site
(www.mdd.uscourts.gov) and follow the
links. ECF will not apply until a criminal
case is assigned to a district judge. Plea
agreements will not be e-filed or
electronically published. The ECF
committee is exploring the viability of the
transmission of preliminary PSRs,
objections, and criminal history
computations via e-mail, if confidentiality
concerns can be overcome. |If you are
concerned whether you own the hardware
or software needed for ECF, please
contact Mike McConnell of our Office.

New District Court Judges

On May 23, 2003, United States District
Court Judge William D. Quarles, Jr. was

sworn in at a very nice investiture
ceremony in the Ceremonial Courtroom
in Baltimore.

Judge Bennett's investiture ceremony
will be held on June 9, 2003 at 4:00 p.m.
again in the Ceremonial Courtroom in
Baltimore.

Judge Quarles is already hearing
cases in Baltimore. Judge Bennett
recently assumed his duties in
Greenbelt. It is anticipated that Judge
Bennett will eventually sit in Baltimore
when there is a replacement for Judge
Garbis, who will soon assume senior
status. Judge Garbis’ replacement will
then sit in Greenbelt and Judge Bennett
will return to Baltimore.

FPD Personnel News

Our Office is losing three excellent
attorneys. Sasha Natapoff has accepted
a tenure track position on the faculty of
the Loyola University Law School in Los
Angeles. Dave Thomas is relocating to
the Los Angeles area as well where he
will join the law firm of Hanna and
Brophy. He will specialize in
employmentlaw and white-collar criminal
defense. Finally, Eric Delinsky is
returning to Williams & Connolly, where
he will specialize in criminal defense and
complex civil litigation.

While they will be sorely missed, we
believe we have filled those positions
with similarly talented lawyers. John
Chun will join us in Baltimore in August
of this year. After graduating from
Fordham Law School, he clerked with
Judge Thomas J. Meskill of the United
States Court of Appeals for the Second
Circuit. He joined the Office of the
Federal Public Defender for the Eastern
District of Washington for a one-year



fellowship after his clerkship. After that,
John practiced with Morvillo, Abramowitz,
Grant, lason & Silberberg in New York
City, where he specialized in white-collar
criminal defense.

Christian Lamar will join us in Greenbelt
later this summer. Christian has been a
supervisor at the Public Defender Service
in the District of Columbia. Christian
attended Northeastern University Law
School and Le-Moyne-Owen College.
Before attending college, Christian was a
paratrooper with the United States Army --
probably as good a training as any for
doing criminal defense work in federal
court.

In addition, Joseph Evans, former
Assistant United States Attorney will join
our Office in August. As you all know, Joe
is an extraordinarily talented lawyer who
has been a supervisor in the United States
Attorneys’ Office. Before joining the
United States Attorneys’ Office, Joe was in
private practice doing criminal and civil
litigation. Joe is a former head of the
Attorney General’'s Criminal Investigation
Division and an alum of the University of
Maryland Law School.

Finally, Sherri Keene will join our Office
in late July in Greenbelt as a Research
and Writing Attorney. Sherri graduated
from Spelman College and New York
University Law School. She was a Root-
Tilden-Snow Scholar at New York
University. After law school, she clerked
for United States District Court Chief
Judge James T. Giles of the Eastern
District of Pennsylvania. She worked for
Paul, Weiss, Rifkind, Wharton & Garrison
after her clerkship. Most recently, she
worked at the Department of Justice in
their civil division.

New BOP Policy Litigation

On May 15, 2003, Judge Blake
issued a written memorandum granting a
preliminary injunction in favor of three
defendants who had mounted a
constitutional and statutory challenge to
the Department of Justice’s new policy
on halfway house placement. The new
policy prohibited the Bureau of Prisons
from designating defendants sentenced
to shortterms of incarceration to halfway
houses in lieu of federal correctional
institutions, and the Department of
Justice had sought to apply this new
policy retroactively.

At the time this new policy was
instituted, each of the three defendants
in the case before Judge Blake had
already been designated to halfway
houses and had already begun serving
their sentences there. When they
received notice that the Bureau of
Prisons was going to transfer them to
federal correctional institutions, they filed
a lawsuit seeking an injunction against
the Bureau of Prisons. The defendants
claimed that the new policy and its
retroactive application violated the
federal statute governing designation,
the Administrative Procedure Act, and
the Due Process Clause and Ex Post
Facto Clause of the U.S. Constitution. In
her May 16 memorandum, Judge Blake
held that the defendants were likely to
prevail on all of these arguments, and
she preliminarily enjoined the Bureau of
Prisons from transferring the defendants
from the halfway houses where they
were currently serving their sentences.

Although the case before Judge
Blake involved only retroactive
applications of the new policies, even
prospective applications of the policy are
now susceptible to challenge, as Judge



Blake’s memorandum suggests that the
new practice is inconsistent with the
governing statute. Accordingly, defense
counsel still should be requesting halfway
house recommendations in appropriate
cases and should be challenging any
prospective application of the new policy.

For questions or guidance on this
issue, contact Sarah Gannett at the Office
of the Federal Public Defender.

Feeney Amendment

We have distributed a number of e-
mails regarding The Protect Act and some
of its more troubling provisions, including
a sample motion to deal with the Act's
requirement that the Chief Judge of the
District Court disclose our client’s
presentence report (PSR), plea
agreements, and other client confidential
information to the Sentencing
Commission.  This information is not
protected from further disclosure under the
Act and has the potential for disclosing
information about our clients’ efforts to
cooperate or medical issues that may be
embarrassing at least and potentially very
harmful and dangerous.

All of the sample motions are available
on our website (www.md-fd.org). We have
also included a Feeney “primer” in the
form of Frequently Asked Questions
(FAQ's) which is available there also.

RECENT CASE LAW

SUPREME COURT

Substantive Federal Law

Death Sentence Upon Retrial Did
Not Violate Constitution

A defendant convicted of murder
received a sentence of life in prison after
the jury failed to reach a unanimous
verdict on a death sentence. After the
defendant was successful in getting his
conviction overturned, he was retried
and convicted again, and this time the
jury imposed a death sentence. The
Supreme Court ruled that the death
sentence upon retrial did not violate the
Fifth Amendment’'s Double Jeopardy
Clause, finding that the first jury’s
deadlock on a death sentence was not
the equivalent of an acquittal, and thus
double jeopardy was not violated. The
Court also found that the death sentence
upon retrial did not violate due process.
Sattazahnv. Pennsylvania, 537 U.S. 101
(2003) (Ginsburg, Souter, Stevens, and
Breyer, JJ., dissenting).

Conspiracy Does Not
Automatically End When lIts
Object Becomes Impossible To
Achieve

The Supreme Court invalidated a
Ninth Circuit rule that a conspiracy ends
automatically when the object of the
conspiracy becomes impossible to
achieve, such as when the government
frustrates a drug conspiracy's objective
by seizing the drugs that its members
have agreed to distribute. Police in this
case stopped a truck containing illegal
drugs, seized the drugs, and set up a
sting, taking the truck to its destination



and paging the driver's contact to have
someone come and get the truck. The
persons who arrived to retrieve the truck
were subsequently convicted of a drug
conspiracy. On appeal, the Ninth Circuit
vacated their convictions, ruling that the
evidence was insufficient to show that they
had joined the conspiracy before the
government had defeated the object of the
conspiracy by seizing the drugs. The
Supreme Court reversed, holding that a
conspiracy does not automatically
terminate simply because the government,
unbeknownst to some of the conspirators,
has defeated the conspiracy's object.
United States v. Jimenez Recio, 123 S. Ct.
819 (2003) (Stevens, J., dissenting in
part).

Court  Upholds Sex Offender
Registration Statute

Under Connecticut's "Megan's Law,"
listed sex offenders must register with the
state's Department of Public Safety (DPS)
upon their release into the community.
The DPS compiles the information
gathered from registrants, publicizes it on
an Internet Website, and makes it
available to the public in certain state
offices. The registry is accompanied by a
disclaimer stating that persons are
included solely by virtue of their conviction
record and state law, and that the DPS
had made no determination as to their
current dangerousness. The defendant, a
convicted sex offender, asserted that the
statute violated due process but the
Supreme Court found otherwise. The
Court ruled that, because Connecticut
based its registry requirement on the fact
of previous conviction and not current
dangerousness, not affording a convicted
sex offender a pre-deprivation hearing to
determine his current dangerousness did
not offend the Constitution. Connecticut
Dept. of Public Safety v. Doe, 123 S. Ct.

1160 (2003).

Retroactive Application Of Sex
Offender Regqistration Statute
Does Not Violate Ex Post Facto
Clause

The Supreme Court held that
application of Alaska's Sex Offender
Registration Act to offenders convicted
before its passage was not retroactive
punishment forbidden by the Ex Post
Facto Clause. The Court found that
retroactive application of the statute was
proper because the state legislature
clearly intended to create a civil,
nonpunitive regime, and an analysis of
the effects of the Act did not indicate that
it should be regarded as punitive. Smith
v.Doe, 123 S. Ct. 1140 (2003) (Stevens,
Ginsburg, and Breyer, JJ., dissenting).

Court Upholds Sentences Under
California’s Three Strikes Law

The Supreme Court upheld a
California appellate court’'s decision
affirming a defendant’s sentence of two
consecutive terms of 25 years to life in
prison under the state’s “Three Strikes
Law,” based on a conviction of two
counts of petty theft with a prior
conviction. The Court found that such a
sentence was neither contrary to, nor an
unreasonable application of, its prior
decisions regarding disproportionality
under the Eighth Amendment. The
defendant was convicted of stealing
videotapes worth $153.54. Lockyer v.
Andrade, 123 S. Ct. 1166 (2003)
(Souter, Stevens, Ginsburg, and Breyer,
JJ., dissenting).

The Court also upheld a sentence of
25 years to life imposed on a repeat
offender for felony grand theft under the
California Three Strikes Law, finding that



the sentence did not violate the Eighth
Amendment's prohibition against crueland
unusual punishment. The petitioner, who
was convicted of stealing three golf clubs
worth  $399 each, received an
indeterminate life term under which he will
not be eligible for parole for 25 years.
Ewingv. California, 123 S. Ct. 1179 (2003)
(Stevens, Souter, Ginsburg, and Breyer,
JJ., dissenting).

Court Vacates Gun Sales Case In
Light Of Recent Spending Bill

The Supreme Court was prepared to
hear oral argument in a case addressing
whether the release of gun sale
information could be compelled under the
Freedom of Information Act. However, the
Court pulled the case from its docket and
remanded it to the Seventh Circuit, citing
an omnibus spending bill signed on
February 20 which restricts the
government from spending money on the
release of the information sought in the
case. Department of Justice v. Chicago,
123 S. Ct. 1352 (2003).

Habeas Corpus

For Habeas Purposes, Judgment
Becomes Final When Time For
Filing Certiorari Petition Expires

The Supreme Court has held that, for
purposes of starting the one-year
limitations period in which a prisoner may
bring a post-conviction motion for relief
under 28 U.S.C. § 2255, a judgment of
conviction becomes final when the time
expires for filing a petition for certiorari
challenging the appellate court's
affrmance of the conviction. Clay v.
United States, 123 S. Ct. 1072 (2003).

New Habeas Law Applies Even
Though Prisoner Previously
Sought Counsel And Stay Of
Execution

The Supreme Court held that the
Antiterrorism and Effective Death
Penalty Act applies to habeas
applications filed after its effective date
of April 24, 1996, even if the petitioner
sought the appointment of habeas
counsel or a stay of execution prior to
that date. Woodford v. Garceau, 123 S.
Ct. 1398 (2003) (Souter, Ginsburg, and
Breyer, JJ., dissenting).

Habeas Petitioner Entitled To
Certificate Of Appealability On
Batson Claim

Reversing the Fifth Circuit, the
Supreme Court held that a habeas
petitioner in a capital case was entitled to
a certificate of appealability on his
Batson claim since reasonable jurists
could have debated whether the
prosecution’s use of peremptory strikes
against African-American jurors was the
result of purposeful discrimination.
Miller-el v. Cockrell, 123 S. Ct. 1029
(2003) (Thomas, J., dissenting).

Certiorari Granted

Whether Court’s Oral Response
To Motion For Directed Verdict
Constituted Acquittal For Double
Jeopardy Purposes

The Supreme Court has granted
certiorari in a case in which the Sixth
Circuit held that a trial court's oral
response to a motion for a directed
verdict on the issue of premeditation for
a first-degree murder charge was an
acquittal for double jeopardy purposes,
even through the court reversed itself



thereafter and its initial decision was never
communicated to the jury. Jones V.
Vincent, 123 S. Ct. 816 (Jan. 13, 2003).

Constitutionality Of City Housing
Authority’s Trespass Policy

__The Supreme Court will review a
Virginia court’s holding that a city housing
authority's trespass policy was overly
broad and infringed upon First
Amendment protections, and that the
policy could be challenged in a criminal
proceeding. Virginia v. Hicks, 123 S. Ct.
990 (Jan. 24, 2003).

Effect Of District Court’'s Re-
Characterization Of Prisoner’s
Motion As Petition For Relief Under
28 U.S.C. 8§ 2255

The Supreme Court will consider
whether a district court’s
re-characterization of a federal prisoner's
pro se motion for a new trial based upon
newly discovered evidence as a post-
conviction petition under 28 U.S.C. § 2255
renders the prisoner’s subsequent attempt
to file a § 2255 petition a second or
successive petition. The Court will also
address whether it has jurisdiction to
review the Eleventh Circuit's decision
affirming the dismissal of a § 2255 petition
as second or successive. Castro v. United
States, 123 S. Ct. 993 (Jan. 27, 2003).

Knock And Announce Rule

The Supreme Court granted certiorari
to review the Ninth Circuit’s decision that
police officers executing a warrant to
search for drugs violated the Fourth
Amendment and 18 U.S.C. § 3109 when
they forcibly entered an apartment 15-20
seconds after knocking and announcing
their presence. United States v. Banks,
123 S. Ct. 1252 (Feb. 24, 2003).

Miranda, The Sixth Amendment,
And Fruit Of The Poisonous Tree

The Supreme Court has granted
certiorari in a case in which the Eighth
Circuit held that a failure by police
officers to administer Miranda warnings
to a defendant at his home did not
violate his Sixth Amendment right to
counsel. When police went to the
defendant's home to arrest him for a
drug conspiracy, they told him they were
there pursuant to an indictment and
wanted to discuss his involvement in the
use and distribution of drugs and his
associations with certain persons. He
responded by stating that he had
associated with the named persons and
had used drugs. At no time during this
conversation did the police advise the
defendant of his Miranda rights. The
officers then escorted the defendant to
jail, where they advised him of his rights
and he reiterated the inculpatory
statements. The district court agreed
that the statements made at the
defendant’s home should be suppressed
under Miranda, but admitted the
statements made at the jail after finding
that the defendant knowingly and
voluntarily waived his rights before
making those statements. On appeal,
the defendant argued that his statements
at the jail should also have been
suppressed because the primary taint of
the improperly elicited statements made
at his home was not removed by the
recitation of his Miranda rights at the jail.
The Eighth Circuit found, based on the
Supreme Court’s decision in Oregon v.
Elstad, that “fruit of the poisonous tree”
analysis does not apply to Miranda
violations. The defendant argued in his
petition that Elstad, which concerned
only the self-incrimination clause of the
Fifth Amendment, was inapplicable to
the present case, which involved the



right to counsel during a post-indictment
communication between a defendant and
public agents. The petition cited Nix V.
Williams, 467 U.S. 431 (1984), as holding
that a violation of the right to counsel in
such circumstances required suppression
of all derivative evidence gleaned through
exploitation of the government's
wrongdoing. Eellers v. United States, 123
S. Ct. 1480 (March 10, 2003).

Probable Cause To Arrest
Occupants Of Car When Drugs And
Cash Found In_Passenger
Compartment

The Supreme Court will consider
whether the Fourth Amendment prohibits
police officers from arresting the
occupants of an automobile when drugs
and a roll of cash are found in the
passenger compartment and all occupants
deny ownership. The Maryland Court of
Appeals held that police officers lacked
probable cause to arrest a passenger in
such circumstances. Maryland v. Pringle,
123 S. Ct. 1571 (March 24, 2003).

FOURTH CIRCUIT

Substantive Federal Law

Court Misjoined Counterfeit Check
Charge With Drug And Money
Laundering Charges

The Fourth Circuit ruled that a
counterfeit check charge against one of
three codefendants in a charged
drug/money laundering conspiracy should
not have been joined with the other drug
and money laundering counts, despite the
hypothetical possibility that the counterfeit
checks could have been used to facilitate
the laundering of drug proceeds, when
there was nothing in the indictment and no
evidence presented at trial to show that

the counterfeit checks were in fact used
tolaunder drug money. (The court found
the error to be harmless.) United States
v. Mackins, 315 F.3d 399 (4™ Cir. 2003).

Defendant Failed To Show Two
Conspiracies  Were One For
Double Jeopardy Purposes

The Fourth Circuit held that an
alleged drug conspirator who had earlier
been acquitted of another drug
conspiracy charge failed to make a
non-frivolous showing that the two
conspiracies were actually one, so that
the burden never shifted to the
government to demonstrate their
separateness. The defendant relied
entirely on the face of the two
indictments to make out his double
jeopardy claim and did not attempt to
introduce the transcript of the prior
proceeding. In addition, the second
indictment described a time period that
overlapped only in part with that of the
prior indictment, identified four alleged
codefendants and 21 other conspirators
who were not named in the prior
indictment, and alleged a more
far-reaching conspiracy involving not
only cocaine and heroin but also various
other controlled substances. United
States v. Mackins, 315 F.3d 399 (4" Cir.
2003).

No Collateral Challenge To
Immigration Court’'s Failure To
Consider Discretionary Waiver

A defendant charged with illegal
reentry under 8 U.S.C. § 1326 may
collaterally attack the validity of a prior
deportation order if he can demonstrate:
(1) that he has exhausted any
administrative remedies available to
seek relief from the order; (2) that the
deportation proceeding at which the



orderwas entered improperly deprived him
of an opportunity for judicial review, and
(3) that entry of the order was
fundamentally unfair. To establish the
fundamental unfairness of a previous
order, the defendant must show that his
due process rights were violated by
defects in the underlying deportation
proceeding, and that he suffered prejudice
as result of the defects. The Fourth Circuit
held that the defendant, who as a
permanent resident alien with seven years
of lawful domicile in the United States
could statutorily request a waiver of
deportation, had no liberty or property
interest in actually receiving such a waiver,
of the Kkind necessary to support a
procedural due process claim. In addition,
the Fourth Circuit found the defendant was
not prejudiced by the immigration court’s
refusal to consider his request for the
discretionary waiver of deportation,
because his prior drug-related offenses,
bad conduct discharge from Marine Corps,
and minimal income made any waiver of
deportation unlikely. United States v.
Wilson, 316 F.3d 506 (4™ Cir. 2003).

Fourth Circuit Approves Continued
Detention Of Military Detainee

The father of a military detainee, an
American citizen who was captured as an
alleged enemy combatant during military
operations in Afghanistan, petitioned, as
the detainee's next friend, for a writ of
habeas corpus. The district court
appointed counsel and ordered the
government to allow counsel unmonitored
access to the detainee. After the Fourth
Circuit reversed, the district court ordered
the production of additional material
regarding the detainee's status, and the
government petitioned for interlocutory
review. The Fourth Circuit again reversed
the lower court, finding that the detention
was authorized by Congress; the detainee

did not have any right under the Geneva
Convention to a formal hearing to
determine his status as an enemy
belligerent; the district court's order
impermissibly conflicted with the
constitutional warmaking powers of the
President and Congress; and a
government affidavit was sufficient to
establish that the detention conformed
with the legitimate exercise of the
President's war powers. Hamdi V.
Rumsfeld, 316 F.3d 450 (4™ Cir. 2003).

Defendant Who Never Had Civil
Rights Taken Away Could Not
Have Them Restored For
Purposes Of 18 U.S.C. § 922(q)

The defendant was convicted under
18 U.S.C. 8§ 922(g) of possessing a
firearm after being convicted of a
misdemeanor crime of domestic violence
(MCDV). On appeal, the Fourth Circuit
held that the defendant, who was
convicted of the misdemeanor crime but
never had his civil rights taken away,
could not have those rights "restored" so
as to exempt him from prosecution under
8§ 922(g). The court also found that,
because the defendant knowingly and
intelligently waived his rights to counsel
and a jury trial in the predicate state
court prosecution, he was properly
considered to have been "convicted" of
the predicate offense for purposes of the
federal firearm statute. United States v.
Jennings, 263 F.3d 263 (4" Cir. March
19, 2003) (Widener, J., dissenting).

Jury Instruction In__ Child
Pornography Case Was
Reversible Error _In_Light Of
Recent Supreme Court Decision

The Fourth Circuit found that a district
court’s instruction to the jury -- stating
that the jury could find the defendant



guilty of violating 18 U.S.C. § 2252A if it
concluded that he possessed material
containing a visual depiction that "appears
to be[ ] of a minor engaging in sexually
explicit conduct" -- constituted reversible
error in light of the Supreme Court's
decision in Ashcroft v. Free Speech
Coalition, 535 U.S. 234 (2002). In
Ashcroft the Court ruled that Congress
could not constitutionally prohibit the
possession of material that merely
"appears to be" child pornography. The
erroneous instruction was not harmless
because, although it was undisputed that
several of the images the defendant
possessed involved the use of an actual,
identifiable minor, in regard to other
images, the government failed to establish
the use of an actual child victim.
Accordingly, the evidence in the record,
coupled with the court's instructions,
permitted the jury to convict the defendant
on both a constitutional and
unconstitutional basis. Given that there
was no way for the Fourth Circuit to
determine the jury's basis for its verdict,
the court set the verdict aside. United
States v. Ellyson, 326 F.3d 522 (4" Cir.
March 17, 2003).

Six-Year Limitations Period Applies
To Offenses Involving Willful
Preparation Of False Tax Return

The Fourth Circuit found that the
six-year limitations period contained in 26
U.S.C. 8§ 6531 for offenses involving
willfully procuring, counseling, or advising
the preparation or presentation of a false
or fraudulent tax return, rather than §
6531's three-year general statute of
limitations for criminal violation of the tax
laws, applied to charges against the
defendant for procuring the presentation of
returns containing false statements. Even
though the six-year statute of limitations
did not expressly reference the substantive
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criminal statute the defendant was
charged with violating (26 U.S.C. § 7206)
and, unlike that statute, did not include
the requirement that the defendant's
false statements relate to a material
matter, the Court found that the
language of the two statutes was virtually
identical. United States v. Hayes, 322
F.3d 792 (4" Cir. 2003).

Transport Of Kidnapping Victim
Begins When Victim  Willfully
Moved From Place Of Abduction

The Federal Kidnapping Act
establishes criminal penalties for a
person who “unlawfully seizes, confines,
inveigles, decoys, kidnaps, abducts, or
carries away and holds for ransom or
otherwise any person . . . when .. . the
person is willfully transported in
interstate . . . commerce, regardless of
whether the person was alive when
transported across a State boundary if
the person was alive when the
transportation began.” 18 U.S.C. §
1201(a). The Fourth Circuit held that the
transportation of a kidnapping victim
commences, within the meaning of the
Act, at the time the victim is willfully
moved from the place of her abduction,
rather than when the victim is actually
moved across state lines. United States
v. Horton, 321 F.3d 476 (4™ Cir. 2003)
(Michael, J., dissenting).

Indictment  Properly Alleged

Capital Offense

A federal grand jury returned an
indictment charging the defendant with
using a firearm during and in relation to
a crime of violence, specifically murder,
kidnapping, and aggravated sexual
abuse. The defendant was
subsequently convicted and sentenced
to death. On appeal, he claimed that the



indictment did not charge a capital offense
because it failed to allege the existence of
any statutory aggravating factor. The
Fourth Circuit rejected this argument,
finding that the indictment was proper
because it alleged as a factual matter that
death occurred during the commission of
kidnapping, which constitutes a statutory
aggravating factor under U.S.C. § 3592(c).
The court also rejected a myriad of other
claims in affirming the defendant’s
sentence. United States v. Jackson, 327
F.3d 273 (4™ Cir. 2003).

Fourth Circuit Reverses Dismissal
Of Indictments Based On False
Statements To Airport Operator

Under 49 U.S.C. 8§ 44936, an air
carrier, airport operator, or government
may not employ an individual in a position
involving unescorted access to a Secure
Identification Display Area (SIDA) badge if
the individual was convicted in the last 10
years of various enumerated crimes.
Pursuant to its statutory authority, the FAA
promulgated a regulation implementing §
44936(b) that added crimes to the
statutory list, including unlawful use of a
firearm. One defendant, when asked
whether in the previous ten years he had
been convicted of unlawful use of a
weapon, answered no, even though he
had previously been convicted of
brandishing a firearm in violation of

Virginia law. The defendant was
subsequently indicted for making
materially false statements on his

application, in violation of 18 U.S.C. §
1001(a)(2). The district court granted the
defendant's motion to dismiss the
indictment, concluding that the list of
offenses set forthin 8§ 44936(b)(1)(B) was
"exhaustive" and that the FAA therefore
lacked authority to add any prohibited
crimes. On appeal, the Fourth Circuit
reversed, finding that the FAA did not
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exceed its authority in specifying
additional disqualifying crimes in its
regulation.

Another defendant also answered no
to the question of whether he had ever
been convicted of unlawful use of a
firearm, even though he was previously
convicted of discharging a firearm within
city limits, a misdemeanor. That
defendant was also indicted under §
1001, and the district court dismissed his
indictment as well, concluding that the
FAA did not intend to include a
misdemeanor conviction for use of a
firearm as a disqualifying offense. The
Fourth Circuit also reversed this
dismissal, ruling that the FAA never
intended to limit disqualifying convictions
for use of a firearm to only felonies.
United States v. Baer, 324 F.3d 282 (4"
Cir. 2003).

Statutory Maximum for Marijuana
Case Involving Indeterminate
Amount of Drug is Five Years, Not
One Year

The Fourth Circuit reversed the
district court's determination that the
statutory maximum was one year for the
offense of possession of marijuana with
the intent to distribute where neither the
indictment nor the jury’s verdict specified
the quantity. Rather, it held that the five-
year statutory maximum set forth in 21
U.S.C. § 841(b)(1)(D) is the proper
default provision where the quantity of
the drug is undetermined. United States
v. Hamlin, 319 F.3d 666 (4™ Cir. 2003).



Court _Upholds Convictions And
Sentences For Conspiracy to
Steal Trees From a National
Forest

The Fourth Circuit affirmed the
convictions and sentences of several
defendants convicted of conspiracy to
steal trees from a national forest and theft.
The court held that the government’s
failure to preserve the stolen logs did not
violate due process. In addition, the court
held that the offense level was properly
calculated at sentencing on the basis of
loss which occurred during the time
defendants were members of the
conspiracy. Further, the court held that
the defendants were properly ordered to
make restitution based on the entire
amount of loss. United States v.
Newsome, 322 F.3d 328 (4™ Cir. 2003).

District Court Properly Abstained
From Action Seeking to Enjoin State
Drug Prosecutions

Pursuant to its Unauthorized
Substances Tax Act, North Carolina
assessed taxes against two individuals
who had been arrested for narcotics
violations relating to the sale of ecstasy
pills. The individuals paid the taxes in full.
They then sought to enjoin the pending
state drug prosecution, alleging that their
payment of the drug tax was a criminal,
not a civil penalty and thus any
prosecution violated the Double Jeopardy
Clause. The Fourth Circuit held that the
district court properly abstained from
intervening in the state’s proceedings
based on the Younger doctrine. Nivens v.
Gilchrist, 319 F.3d 151 (4™ Cir. 2003).
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District Court Properly Dismissed
Plaintiff's § 1983 lllegal Extradition
Claim

A mother brought a § 1983 action
against California county attorney’s office
investigators, alleging that they illegally
extradited her from North Carolina. In
addition, she claimed that the
investigators’ seizure of her daughter
violated her due process rights as well
as her daughter’'s Fourth and Fourteenth
Amendment rights. The Fourth Circuit
held that the 8§ 1983 illegal extradition
claim was properly dismissed because
no violation of North Carolina’s
extradition laws had occurred. In
addition, the court held the county
investigators had qualified immunity as
to the mother's and daughter’s
constitutional claims. Batten v. Gomez,
324 F.3d 288 (4™ Cir. 2003).

Evidence

District Court Did Not Err In
Excluding Evidence That Alleged
Fraud Victim Had Falsely Accused
Another Person Of Financial

Wrongdoing

The Fourth Circuit held that the
district court properly excluded evidence
that an alleged fraud victim had
previously given $10,000 as a gift to
another man, then maliciously
recharacterized the gift as a loan and
sued the recipient to recover the funds,
finding that the prior act was at most
peripheral to the question of the victim's
credibility, notwithstanding the defense’s
contention that the incident went to the
victim's motive to fabricate a similar story
regarding his transactions with the
defendant. The court also claimed that
there was no concrete evidence as to
what occurred in the prior transaction.



United States v. Hill, 322 F.3d 301 (4" Cir.
2003).

District Court’'s Error In Admitting
Videotape At Capital Sentencing
Found Harmless

At capital sentencing, the government
was allowed to admit over objection a
videotaped interview that a local television
station had conducted with the defendant,
to rebut the defense’s mitigation case. On
appeal, the Fourth Circuit found that the
district court abused its discretion in
permitting the government to show to the
jury the entire videotape, the major portion
of which went beyond the scope of proper
rebuttal. The court nonetheless found that
the error was harmless, because the jury
unanimously found the existence of four
aggravating factors and the videotape
could not have influenced that
determination. To the extent the
inadmissible portions of the videotape
might have made it less likely that the jury
would find a particular mitigating factor, the
court was “convinced” that, in the absence
of the videotape, the jury would have
found that the aggravating factors
sufficiently outweighed the mitigating
factors, and would have recommended a
death sentence. United Statesv. Jackson,
327 F.3d 273 (4" Cir. 2003).

Expert Testimony Regarding
Fingerprint And Handwriting
Analysis Admissible Under Daubert

The Fourth Circuit held that the
disciplines of forensic fingerprint analysis
and forensic handwriting analysis satisfy
the criteria for expert opinion testimony
under Daubert v. Merrill Dow
Pharmaceuticals, Inc., 509 U.S. 579
(1993). United States v. Crisp, 324 F.3d
261 (4™ Cir. 2003) (Michael, J.,
dissenting).
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Results of Defendant’s Polygraph

Examination Were Per Se
Inadmissible

A defendant convicted of travel
document fraud challenged the district
court’s exclusion of polygraph evidence
under Daubert. The Fourth Circuit
affirmed the exclusion of the evidence,
holding that even after Daubert, such
evidence was per se inadmissible.
Judge Hamilton filed a dissenting
opinion, reasoning that the majority’s per
se rule was not consistent with Daubert.
United States v. Prince-Oyibo, 320 F.3d
494 (4™ Cir. 2003) (Hamilton, J.,
dissenting).

Evidentiary Rulings Upheld in
Prosecution of Police Officer for
Civil Rights Violations

The Fourth Circuit affirmed the
conviction of a Prince George’s County
police officer who was charged with
violating individuals’ civil rights by
unlawfully releasing her police dog.
Specifically, the court ruled that other
incidents of the officer’'s misuse of police
dogs were admissible under Fed. R.
Evid. 404(b) to prove the officer’s
willfulness. In addition, the court upheld
the district court’s decision to allow a
government expert to testify in rebuttal
on prevailing practices for use of police
dogs. United States v. Mohr, 318 F.3d
613 (4™ Cir. 2003).

Sentencing

Guidelines Permit Courts To Find
Intended Loss In__ Amount
Exceeding That Which Was In
Fact Possible Or Probable

In a mail fraud case, the Fourth
Circuit ruled that the Sentencing



Guidelines permit courts to use intended
loss in calculating a defendant’s sentence,
even if it exceeds the amount of loss
actually possible, or likely to occur, as a
result of the defendant’s conduct. United
States v. Miller, 316 F.3d 495 (4™ Cir.
2003).

Preserving Apprendi Objection To
Court’'s Failure To Treat Drug
Quantity As Element Of Offense

The Fourth Circuit ruled that
defendants who had objected to drug
guantities attributed to them at sentencing,
solely on sufficiency of the evidence and
other nonconstitutional grounds, did not
preserve an objection under Apprendi V.
New Jersey based on the judge's failure to
submit the specific threshold drug quantity
to the jury as an element of the offense.
Accordingly, the Fourth Circuit applied
plain error review and did not vacate those
defendants’ sentences. Conversely, the
court held that a defendant who had
objected to the drug quantities attributed to
him by the sentencing judge on the ground
that the judge's actions violated the
presumption of innocence and his right to
have drug quantities proven beyond a
reasonable doubt, and who also cited

Apprendi's precursors, sufficiently
preserved an Apprendi objection.

Because the objection was preserved, the
Fourth Circuit applied harmless error
review and vacated that defendant’'s
sentence. United States v. Mackins, 315
F.3d 399 (4" Cir. 2003).

State  Drug _ Conviction _Was
Aggravated Felony In Reentry Case

The Fourth Circuit held that an illegal
reentry defendant's previous state
conviction for possession of an unknown
quantity of cocaine qualified as an
"aggravated felony," thus triggering an 8-
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level enhancement under U.S.S.G. 8
2L1.2(b)(1)(C), even though the offense
would have been punishable only as
misdemeanor under federal law, when
the offense was classified as a felony
under state law. United States v.
Wilson, 316 F.3d 506 (4™ Cir. 2003).

Sentencing Court Must Consider
Relevant Conduct When
Determining Loss Attributable To
Tax Offense

The Fourth Circuit remanded a case
for resentencing, holding that, in
determining the loss attributable to a
defendant convicted of procuring the
presentation of tax returns containing
false statements, the district court was
required to consider the government's
proffered evidence about losses
attributable to false returns for which the
defendant was not indicted, in order to
determine whether such non-indicted
losses constituted relevant conduct
under the Sentencing Guidelines. United
States v. Hayes, 322 F.3d 792 (4" Cir.
2003).

Sentence Enhancement May Be
Based On Defendant’'s Use Of
Computer In Receiving
Advertisement For Child

Pornography

The defendant pleaded guilty to
attempting to receive a videotape
containing child pornography, in violation
of 18 U.S.C. § 2252A. At sentencing,
the district court applied a two-level
increase under U.S.S.G. § 2G2.2(b)(5),
for the use of a computer in connection
with the offense, based on the
defendant’'s receipt of a notice or
advertisement for child pornography. On
appeal, the Fourth Circuit affirmed,
holding that, under the guideline, those



who seek out and respond to the notice
and advertisement of materials involving
child pornography “are as culpable as
those who initially send out the notice and
advertisement.” United States v. Dotson,
324 F.3d 256 (4™ Cir. 2003).

District Court May Order
Physiological Testing As Condition
Of Supervised Release In Child
Pornography Case

When sentencing a defendant who
pleaded guilty to attempting to receive a
videotape containing child pornography,
the district court imposed, as a special
condition of supervised release, the
requirementthat the defendant participate
in a mental health program “with emphasis
on sex offender treatment at the discretion
of the probation officer.” The sentencing
court stated that the "[treatment may
include physiological testing such as the
polygraph and penile plethysmograph,
[and] the use of prescribed medications.”
At sentencing and on appeal, the
defendant objected to the potential use of
these two types of testing as part of his
treatment program. In affirming the
sentence, the Fourth Circuit found that the
plethysmograph test was *“useful for
treatment of sex offenders" and was aimed
at providing the defendant with treatment,
fostering deterrence, and protecting the
public. United States v. Dotson, 324 F.3d
256 (4™ Cir. 2003).

Habeas Corpus

Fourth Circuit Refuses To Grant
Certificates  Of Appealability In
Capital Cases

A state prisoner filed a habeas petition
challenging his murder conviction and
death sentence. After the district court
denied relief, the Fourth Circuit refused to
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issue a certificate of appealability.
Among the court’s rulings was that the
defendant's Sixth Amendment right to
compulsory process was not violated
when the trial court refused to permit the
testimony of the attorney who
represented him during an earlier
commitment proceeding, given that
several witnesses had already testified
regarding the defendant's mental state
on the evening of the murder; that the
defendant had failed to rebut the
presumption of correctness as to the
state court's determination that he was
aware of his right to testify at sentencing
and waived that right; and that counsels’
failure to compel the defendant to testify
at sentencing was a reasonable trial
strategy where the attorneys presented
testimony of the defendant's remorse for
his crimes through his mother. Daniels
v. Lee, 316 F.3d 477 (4™ Cir. 2003).

After a district court denied a death
row inmate’s habeas petition, the Fourth
Circuit declined to issue a certificate of
appealability, finding that reasonable
jurists would not question whether the
district court was correct in dismissing
the prisoner's claim that his death
sentence was improperly based on a
prior robbery conviction that was
unconstitutionally obtained, when the
prisoner was no longer in custody as to
the robbery conviction, was represented
by counsel in the robbery proceeding,
and, even assuming that an innocence
exception exists, the prisoner did not
satisfy the exception because his claim
of actual innocence did not rest on
evidence that could not have been
discovered earlier through the exercise
of due diligence. The court also found
that reasonable jurists would not debate
the correctness of the district court's
procedural ruling that Apprendi states a
new rule of constitutional law that cannot



be applied retroactively to cases on
collateral review. Lyons v. Lee, 316 F.3d
528 (4™ Cir. 2003).

Murder  Conviction  Overturned
Based On_Prosecutor’s Brady
Violation

The Fourth Circuit ruled that the state's
failure to disclose material, favorable
evidence to a defendant charged with
murder violated its Brady disclosure
obligations, thus warranting federal
habeas relief. The Fourth Circuit found
that a federal habeas court need not defer
to a state court's adjudication of a claim on
its merits when the claim is premised on
Brady material that has surfaced for the
first time during federal proceedings.
Moreover, because a habeas petitioner is
entitled to rely on the presumption that a
prosecutor will fully perform his duty to
disclose all exculpatory materials pursuant
to Brady, the petitioner did not default her
right to rely on Brady material first
obtained in federal habeas discovery by
failing to bring it to the attention of the
state courts. Reaching the merits, the
Fourth Circuit ruled that the undisclosed
evidence, which included impeachment
material on the prosecution's key witness
and other witnesses and the identity of
witnesses who observed a vehicle
speeding from the victim's home about the
time of his death, was favorable to the
defense and material. The court found
there was a reasonable probability that,
had the state disclosed the impeachment
evidence about the key prosecution
witness, the defendant would not have
been convicted of first-degree murder, in
that the witness' testimony provided the
state's major evidence of premeditation
and malice aforethought and the
undisclosed impeachment materials would
have rendered the witness' testimony far
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less credible. Monroe v. Angelone, 323
F.3d 286 (4™ Cir. 2003).

Habeas Relief Granted in Capital
Case on Batson and Jury
Instruction Claims

A habeas petitioner was released
from his death sentence after he
prevailed on two claims before the
Fourth Circuit. The Court held that the
prosecution’s use of 84.6% of its
peremptory challenges to exclude
African Americans from the jury when
African Americans represented only
36.3% of the venire established a prima
facie Batson claim. In addition, it found
that unconstitutional jury instructions
given in connection with the verdict form
were not harmless. Allen v. Lee, 319
F.3d 645 (4™ Cir. 2003) (Niemeyer, J.,
dissenting).

District Court Erred in Holding that
Habeas Petitioner’'s Challenge to
His Death Sentence Was
Procedurally Barred.

The Fourth Circuit reversed the
district court’s ruling that a petitioner had
procedurally defaulted on his habeas
claim. Specifically, the petitioner
asserted that his death sentence was
unconstitutional because the North
Carolinatrial court instructed the jury that
unanimity was required to find mitigating
circumstances. Since the state
procedural bar had not been consistently
applied to such claims, it did not
constitute an adequate and independent
state ground upon which to procedurally
bar federal consideration of the claim.
Brown v. Lee, 319 F.3d 162 (4™ Cir.

2003).



Trial Counsel's Failure to Pursue
Mental Health Issues in Capital
Case Did Not Constitute Ineffective
Assistance of Counsel

Petitioner raised two claims related to
his competency. He first raised a
substantive competency claim, alleging
that he was not competent to plead guilty
or stand trial. He also asserted that his
trial and appellate counsel were ineffective
for failing to raise the issue of competency
before the state trial and appellate courts.
The Fourth Circuit rejected the petitioner’s
substantive claim and further held that the
failure to pursue the mental health issues
did not fall below the objective standard of
reasonableness. Walton v. Angelone, 321
F.3d 442 (4" Cir. 2003).
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